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Plaintiffs Deborah Gonzalez, April Boyer Brown, Linda Lloyd, Adam 

Shirley, and Andrea Wellnitz file this Brief in Support of their Motion for 

Preliminary Injunction.1 

I. INTRODUCTION 

This action seeks the immediate return to Plaintiffs and other Western 

Judicial Circuit voters what Governor Kemp and Secretary of State Raffensperger 

took from them:  the right to vote for their district attorney who will take office 

January 1, 2021.  It further seeks the return of Plaintiff Gonzalez’s right to run for 

that office.  This case is brought under 42 U.S.C. § 1983, the purpose of which is 

“to interpose the federal courts between the States and the people, as guardians of 

the people's federal rights—to protect the people from unconstitutional action 

under color of state law, ‘whether that action be executive, legislative, or 

judicial.’”  Mitchum v. Foster, 407 U.S. 225, 242 (1972).  In this case, the right to 

be protected is the franchise of voting, a “fundamental political right, because 

preservative of all rights.”  Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886).  

Additionally, Plaintiffs seek protection of their right to speak and associate freely 

without government discrimination based on the content of their speech and 

political affiliations. 

 
1 On May 22, 2020, Plaintiffs filed a Motion for Additional Pages (Doc. 4), seeking the Court’s 

leave to not exceed thirty pages.  In the event that motion is not granted, Plaintiffs will 
immediately file a conforming brief.   
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On July 11, 2019, Plaintiff Deborah Gonzalez publicly declared her 

candidacy to run in the November 3, 2020 general election for District Attorney for 

the Western Judicial Circuit (“Western Circuit”).  (Doc. 1 ¶ 6).  In March, 2020, 

Defendant Raffensperger cancelled the election, in plain violation of the Georgia 

Constitution, which requires district attorney elections every four years.  The 

purported basis for the cancellation of this election was the vacancy created by the 

retirement, in February 2019, of the former district attorney, Ken Maudlin.  Had 

Defendant Brian Kemp, Governor of the State of Georgia, made a timely 

appointment to fill the vacancy, Plaintiff Gonzalez’s campaign, and the November 

2020 election, would have gone forward uninterrupted. 

But the Governor delayed the appointment, taking advantage of a Georgia 

law passed in 2018 that revised the long-standing process for filling district 

attorney vacancies provided for by the Georgia Constitution.  O.C.G.A.  § 45-5-3.2 

(the “2018 Law”).  Under the 2018 Law, if the Governor’s appointment occurs 

within 6 months of the general election, in this case after May 3, 2020, his 

appointee remains in office until December 31, 2022 and the 2020 general election 

is cancelled.  If the Governor’s appointment had been made prior to May 3, 2020, 

the general election would have proceeded. 

Plaintiffs are entitled to an order compelling the Secretary to conduct the 

election for district attorney for the Western Circuit under several alternative 
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theories.  First, the Secretary’s action violates the Georgia Constitution and, 

because it does so, it violates federal Due Process:  “It is fundamentally unfair and 

constitutionally impermissible for public officials to disenfranchise voters in 

violation of state law so that they may fill the seats of government through the 

power of appointment.”  Duncan v. Poythress, 657 F.2d 691, 704 (1981).  Second, 

if Georgia law somehow permits this kind of gamesmanship to deprive voters of 

the right to vote, Georgia law violates the Due Process Clause because there is no 

legitimate, much less compelling, justification for the deprivation.  Burdick v. 

Takushi, 504 U.S. 428, 438 (1992).  Third, by giving the Governor unfettered 

discretion to interrupt an election that is already underway, the 2018 Law is a 

content-based regulation that does not pass strict scrutiny analysis and is 

unconstitutional both facially and as applied to Plaintiffs.   CAMP Legal Defense 

Fund, Inc. v. City of Atlanta, 451 F.3d 1257, 1279-1280 (2006); Duke v. Smith, 13 

F.3d 388, 395 (11th Cir. 1994). 

There are no technical, jurisdictional or equitable impediments to granting 

immediate injunctive relief:  Plaintiffs have standing, no immunities apply, there is 

no basis for abstention, there are no material facts in dispute, the law is crystal 

clear, and an order directing the Secretary to take all necessary action to conduct 

the election for district attorney of the Western Circuit manifestly is in the public 

interest. 
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II. LEGAL AND FACTUAL CONTEXT 

A. History of the 2018 Law 

The office of district attorney is established by the Georgia Constitution.  

Ga. Const. Art. VI, Sec. VIII, Par. I(a).  Georgia is divided into 49 judicial circuits, 

and each is served by one district attorney.  Id.  The Constitution states: “There 

shall be a district attorney for each judicial circuit, who shall be elected circuit-

wide for a term of four years. The successors of present and subsequent 

incumbents shall be elected by the electors of their respective circuits at the general 

election held immediately preceding the expiration of their respective terms.”  Id.  

District attorney vacancies “shall be filled by appointment of the Governor.”  Id. 

Prior to 2018, the method of filling district attorney vacancies was described 

in O.C.G.A. § 45-5-3 (the “Original Statute”).2  The Original Statute applies to 

vacancy appointments made by the governor pursuant to his appointment power 

under Article V, Section II, Paragraph VIII(a) of the Georiga Constitution. 

O.C.G.A. § 45-5-3 (a).  Pursuant to the Original Statute, “[i]f the vacancy occurs 

during the final 27 months of a term of office, the Governor shall appoint a person 

to fill such vacancy for the remainder of the unexpired term.”  Id. at (a)(1).  Where 

a vacancy occurs earlier, the “Governor shall appoint a person to fill such vacancy 

 
2  House Bill 907, attached hereto as Exhibit F, shows the contents of O.C.G.A. § 45-5-3 before 

passage of the 2018 Law.   
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until such vacancy is filled for the unexpired term of office at a special election.”  

Id. at (a)(2).  Significantly, under the Original Statute, no matter when a vacancy 

occurred in the middle of a four-year term, there would always be an election for 

district attorney every four years, as the Georgia Constitution provides. 

In 2018, the Georgia legislature passed HB 907 which removed reference to 

district attorney vacancies from the Original Statute and created the 2018 Law.  See 

supra Note 2.  The bill was signed by then-Governor Deal and took effect 

immediately on March 22, 2018.  At the time of the bill’s passage, the Douglas 

Judicial Circuit’s District Attorney position was vacant – former District Attorney 

Brian Fortner had been appointed to a state court judgeship by Governor Deal on 

March 2, 2018.3  Had Mr. Fortner remained District Attorney, his term would have 

ended on December 31, 2018.  The regularly-scheduled general election for the 

Douglas district attorney was to occur on November 6, 2018.  Two candidates had 

qualified for the race:  Ryan Leonard, a Republican lawyer working in the Douglas 

County District Attorney’s office; and Dalia Racine, a Democratic lawyer working 

in the DeKalb County District Attorney’s office.  Under the new 2018 Law, if 

Governor Deal made his vacancy appointment before May 6, 2018, the election 

between Leonard and Racine would have gone forward; if Governor Deal made his 

 
3  https://www.ajc.com/blog/politics/the-case-the-disappearing-race-for-douglas-county-district-

attorney/7Zb2lf1kf9ypVOHPZ9Wx0L/ 
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vacancy appointment after May 6, the election would be cancelled because his 

appointee would serve through 2020.  On May 10, 2018, Governor Deal appointed 

Ryan Leonard as the Douglas Judicial Circuit District Attorney, and the election 

between Leonard and Racine was cancelled. 

B. The 2020 Election for Western Circuit District Attorney 

Ken Mauldin won the 2016 election4 for Western Circuit District Attorney 

for a 4-year term that began January 1, 2017 and continued through December 31, 

2020.  On July 11, 2019, Plaintiff Deborah Gonzalez announced her candidacy for 

District Attorney of the Western Circuit for the 4-year term beginning January 1, 

2021.  The general election for the seat was scheduled for November 3, 2020, with 

the primary election originally scheduled for May 26, 2020 and candidate 

qualification occurring from March 2 through March 6, 2020.  (See generally 

Doc. 1 ¶¶ 29 - 34). 

On February 5, 2020, Mauldin resigned as the District Attorney of the 

Western Circuit, effective February 29, 2020.  Thereafter, Governor Kemp called 

for applications from people wishing to be considered for appointment to the 

vacant position and set a due date of February 20, 2020.  Under the 2018 Law, the 

timing of the governor’s appointment determines the fate of the Western Circuit’s 

2020 District Attorney election.  If Governor Kemp made his appointment within 6 

 
4 Mr. Maudlin ran unopposed.  
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months of the November 3, 2020 general election, his appointee would remain in 

office through December 31, 2022 and the 2020 election would be cancelled.  If 

his appointment were made earlier, the November 2020 election would proceed as 

scheduled. 

Georgia requires that candidates seeking to be listed on the ballot for a 

district attorney election must “qualify” with the state, which includes filing 

prescribed paperwork, documentation and fees during a set time established by the 

Secretary of State.  O.C.G.A. § 45-2-1 et seq.  To appear on the November 3, 2020 

ballot, district attorney candidates were required to qualify between March 2 and 

March 6, 2020.  On March 6, 2020, Gonzalez attempted to qualify for the 2020 

Western Circuit District Attorney election.5  She brought all required qualification 

documents and fees to the Georgia State Capitol where the qualification process 

was being conducted.  When she attempted to submit her qualification documents, 

she was not permitted to do so.  A representative of the Secretary of State’s office 

informed her that there would be no election for the Western Circuit District 

Attorney. Oddly, at the time, the Governor still had two months in which to make 

an appointment without having an impact on the election, and had he done so, the 

premature cancellation of the election by the Secretary would have left the Western 

 
5  The circumstances of Plaintiff Gonzalez’s attempt to qualify are set forth in her declaration, 

attached hereto as Exhibit A, ¶ 5. 
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Circuit with no district attorney come January 1, 2021.  The Secretary must have 

had either uncanny clairvoyance or inside knowledge that the Governor would 

delay his appointment until after May 6.  In any event, as of May 24, 2020, 

Governor Kemp still had not appointed anyone to fill the Western Circuit District 

Attorney vacancy. 

III. PRELIMINARY ISSUES 

A. Plaintiffs Have Standing 

Plaintiffs are Georgia voters living within the Western Judicial Circuit who 

intended to vote in the 2020 district attorney election.6  Plaintiffs have suffered and 

will continue to suffer the “concrete and particularized” injury of being unable to 

vote.  See Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992); Common 

Cause/Georgia v. Billups, 554 F.3d 1340, 1350 (11th Cir. 2009).  Plaintiff 

Gonzalez was a declared candidate for the Western Judicial Circuit’s 2020 district 

attorney election and has been injured by being unable to run for office.  Plaintiffs’ 

injuries will be redressed by a decision in their favor: if the 2020 election is held, 

Plaintiffs intend to vote and Gonzalez intends to be a candidate.  Plaintiffs 

therefore have standing. 

 
6  Gonzalez Decl., Ex. A, ¶ 6; Brown Decl., Ex. B, ¶ 4; Lloyd Decl., Ex. C, ¶ 4; Shirley Decl., 

Ex. D, ¶ 4; Wellnitz Decl., Ex. E ¶ 4. 
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B. No Immunities Apply 

This case challenges the federal constitutionality of a state official’s action 

and accordingly is not a suit against the State for purposes of Eleventh Amendment 

immunity.  Ex parte Young, 209 U.S. 123 (1908); Pennhurst State Sch. & Hosp. v. 

Halderman, 465 U.S. 89, 102 (1984) (“a suit challenging the constitutionality of a 

state official’s action is not one against the State” for purposes of the Eleventh 

Amendment).  The Secretary regularly raises the Eleventh Amendment as a 

defense to election cases, but without any success.  “Undoubtedly, Ex parte Young 

suits are permitted when the plaintiff alleges that state election officials are 

conducting elections in a manner that does not comport with the Constitution.”  

Curling v. Raffensperger, 761 F. App’x 927, 934 (11th Cir. 2019) (holding that 

Secretary’s argument that he has Eleventh Amendment immunity to voters’ 

Section 1983 suit runs counter to “any number of binding precedents”).  

IV. LEGAL STANDARDS 

A. Granting of a Preliminary Injunction 

Chief Justice Roberts summarized the familiar test for the granting of a 

preliminary injunction in Winter v. NRDC, 555 U.S. 7, 20 (2008): 

A plaintiff seeking a preliminary injunction must establish that he is 
likely to succeed on the merits, that he is likely to suffer irreparable 
harm in the absence of preliminary relief, that the balance of equities 
tips in his favor, and that an injunction is in the public interest. 
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These are not rigid requirements to be applied by rote.  “The essence of 

equity jurisdiction has been the power of the Chancellor to do equity and to mold 

each decree to the necessities of the particular case. Flexibility rather than rigidity 

has distinguished it.”  Weinberger v. Romero–Barcelo, 456 U.S. 305, 312 (1982). 

B. Procedure and Evidence  

Though discovery in this case has not formally opened and the Defendants 

have not answered the Complaint, this Motion is not premature.  “The grant of a 

temporary injunction need not await any procedural steps perfecting the pleadings 

or any other formality attendant upon a full-blown trial of this case.”  United States 

v. Lynd, 301 F.2d 818, 823 (5th Cir. 1962) (Tuttle, J.).  In considering this Motion, 

the Court also is permitted to rely upon hearsay and upon declarations in lieu of 

live testimony.  “[A] preliminary injunction is customarily granted on the basis of 

procedures that are less formal and evidence that is less complete than in a trial on 

the merits.”  Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981); Levi Strauss & 

Co. v. Sunrise Int’l Trading, Inc., 51 F.3d 982, 985 (11th Cir. 1995) (at the 

“preliminary injunction stage, a district court may rely on affidavits and hearsay 

materials which would not be admissible evidence for a permanent injunction”). 

V. ARGUMENT 

A. Plaintiffs Are Likely to Succeed on the Merits 

Plaintiffs have asserted claims based on the First and Fourteenth 

Amendments of the United States Constitution, as well as a claim for mandamus 
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under state law.  The federal causes of action are brought under 42 U.S.C. § 1983.  

“A successful section 1983 action requires a showing that the conduct complained 

of (1) was committed by a person acting under color of state law and (2) deprived 

the complainant of rights, privileges, or immunities secured by the Constitution or 

laws of the United States.”  Harvey v. Harvey, 949 F.2d 1127, 1130 (11th Cir. 

1992) (quoting Flagg Brothers, Inc. v. Brooks, 436 U.S. 149, 156-57 (1978)).  This 

lawsuit is based on actions by Governor Kemp and Secretary Raffensperger taken 

under color of state law.   

1. Section 1983 – Violation of Georgia Constitutional Election 
Laws as a Violation of U.S. Constitution (Count One) 

Count One states a claim for relief under Section 1983 based on the 

Secretary’s cancellation of the election in violation of Georgia law and accordingly 

a violation of the Due Process Clause under the Former Fifth Circuit’s decision, 

Duncan v. Poythress, 657 F.2d 691, 704 (1981).  Article VI of the Georgia 

Constitution is entitled “Judicial Branch” and contains separate sections for judges 

(Section VII) and for district attorneys (Section VIII).  Section VIII, Paragraph I is 

entitled “District Attorneys; vacancies; qualifications; compensation; duties; 

immunity.”  Subsection (a) provides: 

(a) There shall be a district attorney for each judicial circuit, who shall 
be elected circuit-wide for a term of four years.  The successors of 
present and subsequent incumbents shall be elected by the electors of 
their respective circuits at the general election held immediately 
preceding the expiration of their respective terms.  District attorneys 
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shall serve until their successors are duly elected and qualified.  
Vacancies shall be filled by appointment of the Governor. 

The first sentence is the most important: district attorneys “shall be elected circuit-

wide for a term of four years.”  There is no exception anywhere in the Georgia 

Constitution to this plain command: district attorneys are to be elected by general 

election every four years, without exception.  The 2018 Law violates the Georgia 

Constitution by allowing elections for district attorney to not take place every four 

years.  It provides, in relevant part: 

In those instances where the Governor fills a vacancy in the office of 
district attorney pursuant to Article VI, Section VIII, Paragraph I(a) of 
the Constitution, the vacancy shall be filled by the Governor 
appointing a qualified individual to the office of district attorney who 
shall serve until January 1 of the year following the next state-wide 
general election which is more than six months after the date of the 
appointment of such individual, even if such period of time extends 
beyond the unexpired term of the prior district attorney. 

O.C.G.A. § 45-5-3.2. 

The General Assembly cannot by statute modify the terms of an office that is 

created by the Georgia Constitution.  For example, in Morris v. Glover, 121 Ga. 

751 (1905),  Morris filed suit against the Cobb County election superintendents, 

claiming that he had been elected treasurer of Cobb County and seeking a writ of 

mandamus to force the superintendents to certify his election.  The trial court 

rejected the claim, agreeing with the defendants that the General Assembly had in 

1876 legislation combined the functions of the county treasurer with the office of 
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the superior court clerk, such that Morris’ purported election as the county 

treasurer was a nullity.  The Georgia Supreme Court reversed, holding that the 

1876 legislation was contrary to the Georgia Constitution.  “[I]t is incompetent for 

the Legislature to directly abolish a constitutional office.” 

Likewise, an office created by statute, but not defined in or recognized 
by the Constitution, may be abrogated by statute. But where an office 
is created or guarded by express constitutional provision, its scope 
cannot be enlarged or lessened by statute, nor can the office be filled 
in any manner other than that prescribed by the Constitution. 

121 Ga. at 754 (cited with approval in Jones v. Fortson, 223 Ga. 7, 15 (1967)).   

In the Georgia Constitution, the people of Georgia reserved to themselves 

the right to elect district attorneys every four years.  That right cannot be abrogated 

by the General Assembly.  As the Georgia Supreme Court held in Jones v. Forston, 

223 Ga. 7, 14 (1967):  “Where the constitution prescribes the manner in which a 

particular public functionary is to be elected, or prescribes the terms during which 

he shall hold office, the legislature is thereafter powerless to modify, enlarge, or 

diminish that which is established by the constitution.”  The Supreme Court 

continued: 

If, therefore, the people in their sovereign capacity . . . reserve unto 
themselves the right of election to particular offices, the legislature 
cannot thereafter interfere with this reserved right, and provide other 
means than those established by the constitution for the election of 
incumbents to such offices. . . . 

223 Ga. at 14-15. 
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That the 2018 Law violates the Georgia Constitution is further confirmed by 

comparing Section VIII of Article VI, which governs district attorneys, with 

Section VII, which governs judges and supreme court justices.  Section VII first 

describes the selection and terms of judges and justices (Paragraph I) and their 

qualifications (Paragraph II).  As with district attorneys, Paragraph III provides that 

“[v]acancies shall be filled by appointment of the Governor.”  However, 

Section VII then includes a provision that is not found in Section VIII: 

Paragraph IV. Period of service of appointees. An appointee to an 
elective office shall serve until a successor is duly selected and 
qualified and until January 1 of the year following the next general 
election which is more than six months after such person's 
appointment. 

Again, this provision of the Georgia Constitution governing the “[p]eriod of 

service of appointees” is found only in Section VII, which governs judges and 

justices; it is not found in Section VIII, which governs district attorneys.  Thus, in 

the 2018 Law, the Legislature attempted to insert into the Georgia Constitution 

what the Georgia Constitution deliberately left out. 
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A number of Latin maxims of constitutional construction come to mind,7 but 

all simply confirm common sense:8  Had the Framers of the 1983 Constitution 

intended for appointees of vacating district attorneys to serve longer than the 

unexpired term of office, they would have included such a provision in 

Section VIII, just as they did in Section VII. 

The conclusion that the 2018 Law violates the Georgia Constitution is 

further confirmed by the Georgia Supreme Court’s recent decision interpreting the 

constitutional provisions relating to vacancies and appointments of supreme court 

justices.  Barrow v. Raffensperger, No. S20A1029, 2020 WL 2485188 (Ga. 

May 14, 2020).  In holding that the appointment by the Governor of a justice 

within six months of the election extinguished what would have been the 

upcoming election between Elizabeth Beskin and John Barrow, the Georgia 

Supreme Court explicitly relied on the constitutional provision that applies only to 

justices, not district attorneys.  Barrow at *7–8.  Paragraph IV does not just 

eliminate the “unexpired term” of the vacating justice, the Supreme Court 

explained, it creates an entirely new term of at least two years that completely 

 
7  For example, the “venerable principle, ‘Expressio unius est exclusion alterius’ (‘The express 

mention of one thing implies the exclusion of another’),” and “’Expressum facit cessare 
tacitum’ (if some things are expressly mentioned, the inference is stronger that those omitted 
were intended to be excluded).”  Allen v. Wright, 282 Ga. 9, 14 (2007). 

8  “That seems to us to be the common sense of the matter; and common sense often makes 
good law.”  Peak v. United States, 353 U.S. 43, 46 (1957) (Douglas, J,). 
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overtakes what would have been an election at the end of the vacating justice’s 

standard six-year term.  The Supreme Court goes on to explain that Paragraph IV 

was a substantial and deliberate change from prior constitutions: 

We cannot ignore the import of Paragraph IV’s definition of the initial 
period of service for judges appointed to elective office, because it 
was a significant change from prior Georgia Constitutions, under 
which an appointed judge simply served out all or part of the 
unexpired term of the prior incumbent.). . . .When constitutional 
language is substantively changed, we must give that change effect.  

Finally, the Supreme Court explains that Paragraph IV is significant because it 

applies only to elected judges and justices;  “the serve-out-the-existing-term way of 

determining the initial term of appointed officials remains applicable to most other 

appointed public officials in Georgia.” 

Although the Supreme Court’s analysis in Barrow confirms without any 

doubt the significance of the decision by the Framers of the 1983 Constitution to 

not include a provision like Paragraph IV in the Section on district attorneys, it 

must be emphasized that the 2018 Law’s repugnance to the Georgia Constitution is 

confirmed without even comparing the constitutional provisions relating to district 

attorneys with the constitutional provisions relating to justices and judges.  The 

Georgia Constitution grants to the people the right to elect district attorneys every 

four years, without exception.  By disenfrachising Plaintiffs in violation of state 

law, the Secretary has violated Plaintiffs’ fundamental rights under the First and 
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Fourteenth Amendments, thereby entitling Plaintiffs to injunctive relief.  Duncan v. 

Poythress, 657 F.2d 691, 704 (1981).   

2. Defendants’ Actions to Cancel the District Attorney Election 
Violated Plaintiffs’ Right to Vote and Right of Candidacy 
(Count Two) 

Assuming arguendo that Defendants’ cancellation of the 2020 Election did 

not violate Georgia law, it nonetheless violates the First and Fourteenth 

Amendments of the United States Constitution.  The right to vote is a fundamental 

right protected by the United States Constitution’s First and Fourteenth 

Amendments.  Burdick v. Takushi, 504 U.S. 428, 432-433 (1992).  The right to 

candidacy is also a constitutionally-protected right as “‘one of the ultimate forms 

of political expression in our society.’”  Grizzle v. Kemp, 634 F.3d 1314, 1325 

(11th Cir. 2011) (citation omitted).  The rights of voters and candidates “do not 

lend themselves to neat separation.”  Bullock v. Carter, 405 U.S. 134, 143 (1972).  

“The exclusion of candidates also burdens voters' freedom of association, because 

an election campaign is an effective platform for the expression of views on the 

issues of the day, and a candidate serves as a rallying-point for like-minded 

citizens.”  Anderson v. Celebrezze, 460 U.S. 780, 787 (1983). 
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To determine whether a restriction on voting and candidacy violates the First 

and Fourteenth Amendments, courts apply the test set forth in Anderson and 

Burdick v. Taksuhi.9  The test requires that the court weigh 

‘the character and magnitude of the asserted injury to the rights 
protected by the First and Fourteenth Amendments that the plaintiff 
seeks to vindicate’ against ‘the precise interest put forward by the 
State as justifications for the burden imposed by its rule,’ taking into 
consideration ‘the extent to which those interests make it necessary to 
burden the plaintiff's rights.’ 

504 U.S. at 438 (quoting Anderson, 460 U.S. at 789). The rigorousness of the 

constitutional analysis “depends upon the extent to which a challenged regulation 

burdens Plaintiffs’ First and Fourteenth Amendment rights.”  Burdick, 504 U.S. at 

434.  When, as here, the rights of voters are subjected to “severe” restrictions, the 

regulation must be “‘narrowly drawn to advance a state interest of compelling 

importance.’” Burdick, 504 U.S. at 434 (quoting Norman v. Reed, 502 U.S. 279, 

289 (1992)).   

a. The 2018 Law Severely Burdens Plaintiffs’ 
Constitutional Rights 

Under Anderson and Burdick, the first consideration is the “character and 

magnitude of the asserted injury” to the Plaintiffs’ First and Fourteenth 

 
9  The fact that the State of Georgia is not required under the U.S. Constitution to have elections 

for district attorneys does not have an impact upon the applicability of the Anderson-Burdick 
test.  “The need for exacting judicial scrutiny of statutes distributing the franchise is 
undiminished simply because, under a different statutory scheme, the offices subject to 
election might have been filled through appointment.”  Kramer v. Union Free Sch. Dist. 
No. 15, 395 U.S. 621, 628–29 (1969). 
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Amendment rights.  Anderson, 460 U.S. at 789.  “Burdens are severe if they go 

beyond the merely inconvenient.”  Crawford v. Marion Cty. Election Bd., 553 U.S. 

181, 205 (2008) (Scalia, J., concurring in the judgment).  In this case, Plaintiffs are 

not merely inconvenienced; their right to vote and run in the 2020 election for the 

Western Circuit District Attorney has been taken away entirely. 

The 2018 Law also burdens the Plaintiffs’ First Amendment rights because it 

gives the Governor the unfettered discretion to arbitrarily interrupt an election 

process that is already underway.  Grizzle, 634 F.3d at 1323; Clements v. Flashing, 

457 U.S. 957, 967 (1982).  The constitutional concern regarding an arbitrary 

regulation is that it “has the potential for becoming a means of suppressing a 

particular point of view.”  CAMP Legal Defense Fund, 451 F.3d at 1279 (internal 

quotations and citations omitted).  The history and prior application of the 2018 

Law illustrate its potential for arbitrary application and viewpoint-based impact on 

the electorate. 

The 2018 Law made two crucial changes to the existing statutory framework 

for filling district attorney vacancies.  First, as explained above, under the Original 

Statute, no matter when a vacancy occurred, an election for district attorney would 

still go forward every four years;10 under the 2018 Law, a vacancy can operate to 

cancel the regular election.  Second, under the Original Statute, the consequences 

 
10  See Exhibit F. 
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of a vacancy depended upon when the vacancy occurred; in the 2018 Law, the 

consequences of the vacancy depend on “the date of the appointment” by the 

Governor.  By changing the trigger from the date of the vacancy to the date of 

appointment, the 2018 Law gives the Governor the unfettered discretion to cancel 

an ongoing election simply by delaying his appointment.  

The constitutional burden resulting from these changes was evident in the 

2018 race for the Douglas Circuit district attorney, described above on pages 5 and 

6.  The incumbent Brian Fortner, whose term ended on December 31, 2018, 

resigned in March.  The race for his seat was between Republican Ryan Leonard 

and Democrat Dalia Racine.  Governor Deal could have made a prompt 

appointment and let the citizens vote between Leonard and Racine.  Instead, he 

used the 2018 Law and waited.  On May 10, 2018, Governor Deal took the 

decision away from voters and appointed Leonard who, under the 2018 Law, 

serves until the end of 2020. 

In the current case, cancellation of the 2020 Western Circuit District 

Attorney election severely burdened Plaintiffs’ First and Fourteenth Amendment 

rights.  To pass constitutional muster, Defendants’ actions must be serve a 

compelling government interest and be narrowly drawn to advance a state interest 

of compelling importance.  Burdick, 504 U.S. at 434.  Defendants cannot meet the 

strict scrutiny, or even a rational basis analysis. 
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b. The 2018 Law Does Not Advance a Compelling, or Even 
Legitimate State Interest  

The Anderson-Burdick test directs the Court to “identify and evaluate the 

precise interests put forward by the State as justifications for the burden imposed 

by its rule.”  Anderson, 460 US at 789.  The “Court must not only determine the 

legitimacy and strength of each of those interests; it also must consider the extent 

to which those interests make it necessary to burden the plaintiff's rights.”  Id.  

The cancellation of the Western Circuit District Attorney election does not 

advance any legitimate state interest, much less an interest of compelling 

importance.  It is noteworthy that the 2018 Law removed the district attorney 

vacancy rules from O.C.G.A. § 45-5-3(a) while retaining, without any 

modification, the vacancy rules for every other elected position within the statute’s 

purview.11  Had there been a legitimate interest underlying the 2018 Law, surely 

the State would have modified the vacancy process for the other positions as well. 

Legitmate state interests underlyng voting regulations “facilitate order, 

honesty and fairness.” Storer v. Brown, 415 U.S. 724, 730 (1974). Examples of 

state interests deemed legitimate include: protecting the integrity of the voting 

process; avoiding voter confusion; reducing expenses; and enhancing efficiency.  

 
11 The Original Statute applies to every gubernatorial vacancy appointment made pursuant to the 

governor’s constitutional appointment power, Ga. Const. Art. V, Sec. II, Par. VIII(a), except 
for elective public offices whose enacting law provides the method for filling vacancies.  
O.C.G.A. § 45-5-3(a).    
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Bullock, 405 U.S. at 145; Clements, 457 U.S. at 965 (1982). The 2018 Law does 

not advance any such interests.  The purpose served by the 2018 Law is to allow 

the governor to cancel an election.  The disenfranchisement of voters and 

squashing of candidates’ rights are constitutional violations, not compelling, or 

even legitimate, State interests. 

Thus, even if the 2018 Law does not violate Georgia law, Plaintiffs are 

likely to prevail on Count One because Governor Kemp’s and Secretary 

Raffensperger’s cancellation of the 2020 election was an unjustified infringement 

upon Plaintiffs’ fundamental constitutional right to vote and Plaintiff Gonzalez’s 

constitutional right to candidacy.   

3. The 2018 Law Violates the U.S. Constitution’s First 
Amendment Facially and As Applied (Count Two) 

The United States Constitution does not compel “a fixed method of choosing 

state or local offices or representatives.”  Rodriguez v. Popular Democratic Party, 

457 U.S. 1, 8 (1982).  Plaintiffs do not dispute that the governor has the right to fill 

a district attorney vacancy through appointment.  When it is his turn to make an 

appointment, the governor may exercise full discretion, including consideration of 

his appointee’s political views and affiliations.  Id., 457 U.S. at 12.  Since Georgia 

has provided that its district attorneys be elected every four years, however, “‘a 

citizen has a constitutionally protected right to participate in elections on an equal 
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basis with other citizens in the jurisdiction.’”  Rodriguez, 457 U.S. at 10 (quoting 

Dunn v. Blumstein, 405 U.S. 330, 336, (1972)). 

The 2018 Law, on its face, violates the First Amendment because it gives the 

governor the power to decide whether to cancel the upcoming election.  The 

governor can stop active campaigns and the work of countless volunteers who have 

been communicating with potential voters and spreading the candidate’s message 

for months.  The appointment decision does not have to be made within a 

particular period of time12, and there are no objective factors or standards 

governing the exercise of the Governor’s discretion.13  “Where, as here, there are 

no standards governing the exercise of the discretion granted by the ordinance, the 

scheme permits and encourages an arbitrary and discriminatory enforcement of the 

law.”  Papachristou v. City of Jacksonville, 405 U.S. 156, 170 (1972); Camp, 451 

F.3d at 1279.  The 2018 Law is facially violative of the First Amendment because 

“every application creates an impermissible risk of suppression of ideas, such as an 

 
12  Though arising in a permitting context, the Eleventh Circuit has recognized that control of 

timing may be used to unconstitutionally suppress speech.  Barrett v. Walker County School 
District, 872 F.3d 1209, 1222 (2017) (“Driving this analytical framework is the constitutional 
concern that an official with unbridled discretion could censor speech with which the official 
disagrees by inordinately delaying a decision on a potential speaker’s application”). 

13  See Duke, 13 F.3d at 395 (holding that a process to determine a candidate’s access to the 
ballot cannot be squared with constitutional standards where there are no standards governing 
the exercise of the decision makers’ discretion). 
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ordinance that delegates overly broad discretion to the decisionmaker.”  Catron v. 

City of St. Petersburg, 658 F.3d 1260, 1269 (11th Cir. 2011). 

As applied to this case, Plaintiff Gonzalez had announced that she was 

running for Western Circuit District Attorney in July 2019 and was actively 

campaigning when the position was vacated on February 29, 2020.  Had Governor 

Kemp appointed a district attorney before May 3, 2020, her campaign would have 

continued and the Western Circuit electors would have chosen the District 

Attorney in office on January 1, 2021.  Without any objective standards guiding 

the timing of his appointment, Governor Kemp waited to make his appointment 

until after May 3, thereby cancelling the 2020 general election, ending the 

candidacy of Gonzalez, and disenfranchising the Plaintiffs and all other Western 

Circuit voters.  The 2018 Law, as applied to the Plaintiffs, unlawfully deprived 

them of their fundamental First Amendment rights of free speech and association.   

4. Writ of Mandamus (Count Three) 

a. Introduction – Availability of Mandamus Remedy 

Plaintiffs are also entitled to the issuance of a writ of mandamus compelling 

the Secretary to conduct an election for district attorney for the Western Circuit.  

The mandamus statute, O.C.G.A. § 9-6-20, states in relevant part: 

All official duties should be faithfully performed, and whenever, from 
any cause, a defect of legal justice would ensue from a failure to 
perform or from improper performance, the writ of mandamus may 
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issue to compel a due performance if there is no other specific legal 
remedy for the legal rights; . . .  

Mandamus “is a remedy for improper government inaction—the failure of a 

public official to perform a clear legal duty.”  S. LNG, Inc. v. MacGinnitie, 294 Ga. 

657, 661 (2014).  The remedy is available “if there is no other specific legal 

remedy for the legal rights.”  O.C.G.A. § 9-6-20.14  “However, ‘[t]he general rule 

that mandamus does not lie where the petitioner has [another] adequate legal 

remedy is limited to cases in which the legal remedy is ‘equally convenient, 

complete and beneficial.’”  MacGinnitie, 294 Ga. at 662 (citation omitted).  In this 

case, if the relief requested is granted as a remedy for the violation of 

Section 1983, then the issuance of a writ of mandamus is unnecessary.  Curling v. 

Raffensperger, 403 F. Supp. 3d 1311, 1348 (N.D. Ga. 2019) (dismissing 

mandamus claim because of the availability of Section 1983 relief).  

b. Secretary of State has Clear Legal Duty to Conduct an 
Election 

In this case, the Secretary has the “clear legal duty” to hold the election for 

district attorney for the Western Circuit every four years because the Georgia 

 
14  It is well-settled that the State of Georgia’s sovereign immunity does not apply to mandamus 

claims.  SJN Properties, LLC v. Fulton Cty. Bd. of Assessors, 296 Ga. 793, 799 (2015) 
(“Sovereign immunity does not, however, preclude SJN's claims for mandamus relief.”).  In 
addition, this Court has supplemental jurisdiction over the mandamus claim because it is “so 
related to claims in the action within such original jurisdiction that they form part of the same 
case or controversy under Article III of the United States Constitution.”  28 U.S.C.A. § 1367. 
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Constitution so requires, as discussed above in Section 1.15  Plaintiffs are therefore 

likely to succeed in their claim for the issuance of a writ of mandamus. 

B. Plaintiffs will Suffer Irreparable Harm 

If this Motion is not granted, Plaintiffs will be irreparably harmed by not 

having the opportunity to vote for the Western Circuit District Attorney whose 

term begins January 1, 2021.  “The threatened, ongoing injury here is an 

irreparable injury – one that goes to the heart of the Plaintiffs’ participation in the 

voting process and our democracy.”  Curling, 397 F. Supp. 3d at 1402 (N.D. Ga. 

2019). 

C. Balance of Equities and Public Interest Favor Granting the 
Injunction 

The balance of equities tip heavily in Plaintiffs’ favor.  On the one hand, no 

right is more precious in a free country than the right to vote.  Wesberry v. Sanders, 

376 U.S. 1, 17 (1964). “Other rights, even the most basic, are illusory if the right to 

vote is undermined.”  Id.  

On the other hand, the injunction will not cause Governor Kemp or 

Secretary Raffensperger harm. Governor Kemp may (and should) fill the Western 

 
15  It is no defense to an action for mandamus that the defendant state official was acting in 

conformity with a state statute if the state statute is inconsistent with the Georgia Constitution.  
Indeed, in Morris v. Glover, 121 Ga. 751 (1905) (cited with approval in Jones v. Fortson, 223 
Ga. 7, 15 (1967)), discussed above, the trial court rejected mandamus relief, holding that the 
defendants had complied with an election statute.  The Georgia Supreme Court reversed, 
holding that the statute was unconstitutional and that mandamus was an appropriate remedy. 
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Circuit District Attorney vacancy by appointment promptly and his appointee 

should serve until the expiration of the term (December 31, 2020).  Secretary 

Raffensperger must do what he intended to do before Governor Kemp indicated 

that he would delay his vacancy appointment:  take all steps necessary to conduct 

the general election previously set and noticed for the position of Western Judicial 

Circuit District Attorney. 

For the foregoing reasons, the Motion should be granted. 

Respectfully submitted this 25th day of May, 2020. 

/s/ Bruce P. Brown  
Bruce P. Brown 
Georgia Bar No. 064460 
bbrown@brucepbrownlaw.com 
BRUCE P. BROWN LAW LLC 
1123 Zonolite Rd. NE 
Suite 6 
Atlanta, Georgia 30306 
(404) 881-0700 
Attorney for Plaintiffs 
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House Bill 907 (AS PASSED HOUSE AND SENATE)

By: Representatives Fleming of the 121st, Rynders of the 152nd, and Brockway of the 102nd

A BILL TO BE ENTITLED

AN ACT

To amend Chapter 5 of Title 45 of the Official Code of Georgia Annotated, relating to1

vacation of office, so as to provide for the appointment and election of a successor in the2

event of a vacancy in the office of district attorney; to provide for the term of such successor;3

to provide for related matters; to provide an effective date; to repeal conflicting laws; and for4

other purposes.5

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:6

SECTION 1.7

Chapter 5 of Title 45 of the Official Code of Georgia Annotated, relating to vacation of8

office, is amended by revising subsection (a) of Code Section 45-5-3, relating to election or9

appointment of successor to fill unexpired terms, as follows:10

"(a)  In those instances where the law applicable to an elective public office does not11

provide for filling a vacancy in such office and the Governor fills such vacancy pursuant12

to the authority of Article V, Section II, Paragraph VIII, subparagraph (a) VIII(a) of the13

Constitution and in those instances where the Governor fills a vacancy in the office of14

district attorney pursuant to Article VI, Section VIII, Paragraph I, subparagraph (a) of the15

Constitution, the vacancy shall be filled as follows:16

(1)  If the vacancy occurs during the final 27 months of a term of office, the Governor17

shall appoint a person to fill such vacancy for the remainder of the unexpired term of18

office; or19

(2)  If the vacancy occurs at any time prior to the time specified in paragraph (1) of this20

subsection, the Governor shall appoint a person to fill such vacancy until such vacancy21

is filled for the unexpired term of office at a special election provided for in22

subsection (b) of this Code section."23
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SECTION 2.24

Said chapter is further amended by adding a new Code section to read as follows:25

"45-5-3.2.26

(a)  In those instances where the Governor fills a vacancy in the office of district attorney27

pursuant to Article VI, Section VIII, Paragraph I(a) of the Constitution, the vacancy shall28

be filled by the Governor appointing a qualified individual to the office of district attorney29

who shall serve until January 1 of the year following the next state-wide general election30

which is more than six months after the date of the appointment of such individual, even31

if such period of time extends beyond the unexpired term of the prior district attorney.32

(b)  A special election shall be held on the same date as the state-wide November general33

election which is first held following the date of the vacancy which is more than six months34

after the appointment of an individual to fill the vacancy and shall be held in conjunction35

with such general election.36

(c)  It shall be the duty of the Secretary of State to call and conduct the special election37

required by subsection (b) of this Code section in accordance with the applicable provisions38

of Chapter 2 of Title 21, the 'Georgia Election Code.'  Any individual elected at such39

special election pursuant to subsection (b) of this Code section shall possess the40

qualifications to seek and hold such office as provided by law.41

(d)  The individual elected in the special election conducted pursuant to subsection (b) of42

this Code section shall begin a new four-year term of office on January 1 immediately43

following such special election."44

SECTION 3.45

This Act shall become effective upon its approval by the Governor or upon its becoming law46

without such approval.47

SECTION 4.48

All laws and parts of laws in conflict with this Act are repealed.49
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